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JURISDICTION
This is an appeal from an Order granting Defendants' Motion
for Summary Judgment and denying Plaintiff's Motion for Summary
Judgment in the Third Judicial District Court, Salt Lake County,
Honorable Timothy R. Hanson presiding.

Appellant acknowledges

that the Utah Supreme Court has jurisdiction to hear appeals
pursuant to the provisions of Section 78-2-2, Utah Code
Annotated.
By notice dated February 2, 1994, the Utah Supreme Court has
directed that the instant appeal be poured over to the Utah Court
of Appeals for disposition.

R. 167-68.

By notice dated March

10, 1994, the Utah Court of Appeals has directed that further
proceedings would be handled by the Utah Court of Appeals.

R.

169.
STATEMENT OF ISSUES
1.

Whether acceptance of a check as payment is

conditional, which condition is satisfied only when the check is
honored at the bank upon which it is drawn.
2.

Whether giving of a worthless check satisfies the

condition precedent necessary to form an insurance contract.
3.

Whether notice of cancellation is required when an

insurance contract does not exist due to the fact that payment of
the premium has not been made.

1

APPLICABLE STATUTES
1.

Utah Code Ann. § 70A-3-802(1)(b):
[T]he obligation is suspended pro tanto until
the instrument is due or if it is payable on
demand until its presentment. If the
instrument is dishonored action may be
maintained on either the instrument or the
obligation.

2.
Utah Code Ann. § 70A-2-511(3): M[P]ayment by check is
conditional and is defeated as between the parties by dishonor of
the check on due presentment."
3.
Utah Code Ann. § 31A-21-303(2)(c): "[CJontract that
has not been previously renewed if the contract has been in
effect less than 60 days. . . . No cancellation under this
subsection is effective until at least (10) days after the
delivery to the insured of a written notice of cancellation."
4.

Utah Code Ann. § 70A-3-310(2) and (2)(a):
[I]f a note or an uncertified check is taken
for an obligation, the obligation is
suspended to the same extent the obligation
would be discharged if an amount of money
equal to the amount of the instrument were
taken, and the following rules apply:
(a) In the case of an uncertified
check, suspension of the obligation
continues until dishonor of the
check or until it is paid or
certified.
STATEMENT OF THE CASE AND COURSE PROCEEDINGS

1.

On September 30, 1991, Phoenix Indemnity Insurance

Company filed a Complaint for Declaratory Judgment claiming that
they did not have insurance coverage in force covering Justin
Bell on August 11, 1991, inasmuch as the premium check given by
Justin Bell on July 10, 1991, was not honored by the bank upon
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which it was drawn due to insufficient funds.
2.

R. 2-6.

On April 20, 1992, the estate of Justin Bell filed an

Answer to Phoenix Indemnity Insurance Company's Complaint.

R. 9-

15.
3.

On March 2, 1993, the Third Judicial District Court,

Honorable Timothy R. Hanson, entered an Order to Show Cause.

R.

21.
4.

On March 29, 1993, a hearing was held before the

Honorable Timothy R. Hanson wherein both parties stipulated that
they would file cross motions for summary judgment or certify the
case for trial.
5.

R. 23.

On August 19, 1993, the estate of Justin Bell filed a

Motion for Summary Judgment (R. 29-30) and Memorandum in support
thereof claiming that once a policy is issued it can only be
cancelled in accordance with Utah Code Annotated Section 31A-21303.

R. 36-78.
6.

On August 31, 1993, Phoenix Indemnity Insurance Company

filed a Motion for Summary Judgment and Memorandum of authorities
in support thereof and in opposition to Defendants' Motion for
Summary Judgment, claiming that the giving of a worthless check
does not affect payment of a premium and therefore no insurance
coverage was ever in effect for Justin Bell.

Because insurance

coverage was not in effect, cancellation was not required.
81-122.

3

R.

7.

On October 19, 1993, the estate of Justin Bell filed

Defendants' Reply Memorandum in support of Defendants' Motion for
Summary Judgment and in Opposition to Plaintiff's Motion for
Summary Judgment, claiming that Phoenix Indemnity had either
waived or was estopped from retroactively cancelling the policy
because the policy was issued without a "conditional payment"
provision.
8.

R. 125-136.
On November 3, 1993, Phoenix Indemnity Insurance

Company filed a Reply Memorandum in support of Plaintiff's Motion
for Summary Judgment and in Opposition to Defendants' Motion for
Summary Judgment, claiming that Phoenix Indemnity Insurance
Company did not waive its right to refuse insurance coverage to
Justin Bell because both the application and insurance policy
contained conditional payment provisions.

Therefore, Phoenix

Indemnity Insurance Company is not estopped from refusing
coverage when payment of the premium was not made.
9.

R. 139-146.

On November 10, 1993, notice of oral arguments on the

cross motions for summary judgment was sent to both parties.

R.

150-51.
10.

On December 17, 1993, the Honorable Timothy R. Hanson

heard oral arguments from both parties on their cross motions for
summary judgment and granted Defendants' Motion for Summary
Judgment.

R. 152 (minute entry).

hearing).
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R. 170-177 (Transcript of

11.

On January 19, 1994, an Order, Findings and Summary

Judgment was signed by the Honorable Timothy R. Hanson finding
that Justin Bell was insured by Phoenix Indemnity Insurance
Company at the time of his accident on August 11, 1991.

He

specifically stated that the insurance application says that:
"If the premium payment is not honored by the bank, no coverage
will be considered bound . . . failure of the check to clear only
applied to the effectiveness of coverage under the
binder/application, but not to coverage under the actual policy
once it was issued."

R. 154.

Once the automobile insurance

policy was issued, "Phoenix Indemnity was then obligated to
comply with the ten day written notice requirement under the
policy and under Utah State Insurance law before it could cancel
the policy."
12.

R. 155.

On January 24, 1994, Phoenix Indemnity Insurance

Company filed a Notice of Appeal.

R. 159-60.

STATEMENT OF THE FACTS
1.

On or about July 10, 1991, Justin Bell applied for a

policy of insurance with Phoenix Indemnity Company through an
independent insurance agency, Lyons & Associates.
2.

R. 32.

The policy of insurance applied for with Phoenix

Indemnity Insurance Company included liability and personal
injury protection coverage in the minimum amounts required by the
laws of the State of Utah, as well as car damage other than
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collision, and collision car damage, with Two Hundred and Fifty
Dollar ($250) deductibles each.
3.

R. 32.

In applying for insurance with Phoenix Indemnity

Insurance Company, Justin Bell signed an application for
insurance.
4.

Insurance Application attached as Appendix "A."
The application of insurance contained a paragraph

immediately above the signature line on the second page which
states:
I understand that no coverage is bound
earlier than the time and date the
application is signed. I also understand and
agree that it may be necessary to adjust the
premium and/or the term of my policy to
conform to the company's filed rates if any
information on this application is found to
be incorrect. I also agree that if my
premium payment is not honored by the bank,
no coverage will be considered bound. I
hereby acknowledge that I received a copy of
this application.
R. 33.
5.

At the time Justin Bell signed his application, he

delivered a check to the Lyons & Associates Agency, made payable
to Phoenix Indemnity in the sum of $164 drawn on Zions First
National Bank.
6.

R. 33.

Lyons & Associates sent the application and Bell's $164

check for the premium payment to the Phoenix Indemnity Insurance
Company in Phoenix, Arizona, where the application was processed,
and Bell's $164 check was deposited in their bank, M&I
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Thunderbird Bank, 9050 North 19th Avenue, Phoenix, Arizona, on or
about July 15, 19917.

R. 33.

The payor bank, Zions First National Bank, received

Bell's check on July 18, 1991, at which time Bell's account had a
balance of $112.24.

On July 19, 1991, Zions Bank stamped the

check "not paid, refer to maker," and returned the check to M&I
Thunderbird Bank, Phoenix Indemnity Insurance Company's bank in
Phoenix, Arizona.
8.

R. 33.

M&I Thunderbird Bank received and posted the check as a

returned item on July 25, 1991.

On that same date, M&I

Thunderbird Bank mailed a statement to Phoenix Indemnity
Insurance Company advising it of the returned check.

Phoenix

Indemnity received notice that the check was returned without
payment on July 29, 1991, which was a Monday.
9.

R. 33-34.

There were sufficient funds in Justin Bell's checking

account on July 12, 15, 22, 23, 26, 29, 31 and August 1, 1991 to
cover the $164 check.

There were insufficient funds in the

account to cover the check after August 1, 1991.

Phoenix

Indemnity did not ever resubmit the check for payment.
10.

R. 34

On July 29, 1991, Phoenix Indemnity Insurance Company

issued the written insurance policy for and on behalf of Justin
Bell for the coverages he applied for on July 10, 1991.
Attached as Appendix "B."
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R. 34.

11.

On August 7, 1991, a notice of cancellation or

nonrenewal of insurance policy was mailed to Justin Bell,
indicating that the policy had been cancelled retroactive as to
July 10, 1991.
12.

R. 34.

The notice of cancellation or nonrenewal stated that

the reason for cancellation/nonrenewal was "NSF check - not
honored by bank."
13.

R. 34.

On August 11, 1991, the decedent, Justin Bell, was

involved in an automobile accident in Norwalk, Los Angeles
County, California.
14.

R. 34.

The formal insurance policy issued to decedent on July

29, 1991, provided for cancellation of the insurance policy as
follows:
We may cancel this policy by mailing notice
of cancellation to you at least 30 days
before the cancellation takes effect. Our
cancellation must be by certified or first
class mail.
If notice is mailed within the first 60 days
the policy is in effect, and this is not a
renewal policy, or if cancellation is for
nonpayment of premium, we will provide you at
least 10 days" notice.
R. 34-35.
15.

Litigation has been commenced in the State of

California by claimants against the estate of Justin Bell, and
also, there is a potential personal injury protection death
benefit and medical benefit claim, as well as potential
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additional first-party claims pending against Phoenix Indemnity
Insurance Company by the heirs and/or estate of Justin Bell.
R. 35,
16.

Therefore, declaratory action was filed pursuant to

Chapter 33, Title 78, Utah Code Annotated, for the purpose of
determining Justin Bell's insured interest at the time of the
accident.

R. 2-6.
SUMMARY OF THE ARGUMENTS

An insurance company's acceptance of a premium check is
conditional upon the bank's acceptance of and subsequent honor of
the same check.

In the case at bar, Mr. Bell's bank did not

honor his premium check and therefore Phoenix Indemnity Insurance
Company did not have a duty to provide insurance coverage for Mr.
Bell.

Their duty was conditioned upon the acceptance and honor

of Mr. Bell's check.

This condition was not met.

One that gives a worthless check does not satisfy the
condition precedent of consideration which is necessary to form a
contract.

Mr. Bell's premium check was dishonored due to

insufficient funds in his account.

A dishonored check cannot be

regarded as consideration required to form a contract.
Therefore, the insurance contract at issue in this case never
existed and is therefore void.
One cannot cancel something that does not exist.

Because no

insurance contract ever existed, Phoenix Indemnity Insurance
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Company was not required to give Mr. Bell notice of cancellation.
Because Mr. Bell's conditional premium check was not honored
by his bank due to insufficient funds, Phoenix Indemnity
Insurance Company cannot be required to provide insurance
coverage, nor be required to provide notice of cancellation.

No

insurance contract existed which could be cancelled because the
consideration necessary to form a contract was lacking.
ARGUMENTS
I.
ACCEPTANCE OF A CHECK AS PAYMENT IS CONDITIONAL. THE
CONDITION IS SATISFIED ONLY IF THE CHECK IS HONORED AT
THE BANK UPON WHICH IT IS DRAWN.
The general rule of acceptance of a check as payment is that
a check is conditionally accepted until it is properly presented
and subsequently honored by the bank.

See 14A Appleman,

Insurance Law and Practice, § 8144, n. 53.

While this is an

issue of first impression in Utah, the Utah Code Annotated,
Section 7 0A-2-511(3), also sets forth this same rule:

"[P]ayment

by check is conditional and is defeated as between the parties by
dishonor of the check on due presentment."
While there is no case law specifically setting forth this
principle of law, Utah has adopted the Uniform Commercial Code
which states that a check is a conditional payment:
(1) Unless otherwise agreed where an
instrument is taken for an underlying
obligation
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(b) . . . the obligation is
suspended pro tanto until the instrument is
due or if it is payable on demand until its
presentment. If the instrument is dishonored
action may be maintained on either the
instrument or the obligation . . .
Utah Code Annotated § 70A-3-802.
In the case at bar, Justin Bell gave Phoenix Indemnity a
check for the first premium for a two month automobile insurance
policy.

At the same time, Justin Bell signed an application

which stated that "if my premium is not honored by the bank, no
coverage will be considered bound."

[Emphasis added.]

On the

face of this statement it is clear and unambiguous that
acceptance of Justin Bell's premium payment was conditional upon
his check being honored by his bank and that it was Phoenix
Indemnity's intent not to be bound unless the first premium check
was honored by Justin Bell's bank.

When Phoenix Indemnity

attempted to deposit Justin Bell's premium check it was returned
due to insufficient funds in Mr. Bell's account.

On the same day

that Phoenix Indemnity received notice of Mr. Bell's dishonored
check it issued a policy which also stated on page 1, paragraph 1
that "We agree with you, in return for your premium payment, to
insure you subject to all the terms of this policy."
added.]

[Emphasis

Again, it is clear that Phoenix Indemnity did not intend

to provide coverage for Mr. Bell under the insurance policy
unless he paid his premium, which he did not, due to insufficient
funds in his checking account.
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A recent case, Tallent v. Tennessee Farmers Mutual
Insurance, 785 S.W.2d 339 (Tenn. 1990) , is similar to the case at
bar.

In Tallent, the insured issued a worthless check to renew

an insurance policy.

The policy included conditional language

exactly the same as Phoenix Indemnity's policy:

"We agree with

you, in return for your premium payment, to provide insurance
subject to all the terms of this policy."

[Emphasis added.]

The

Tennessee court found this language to constitute conditional
language and the policy was not renewed because issuance of a
worthless check is not considered payment for purposes of
coverage by an insurance company.

While this case involves the

giving of a worthless check for renewal rather than for the first
premium payment, it states the same principle of law that
acceptance of a check is conditional until honored by the bank.
In fact, the court, referring to first premium payments, cites
Appleman as saying:

"If such a check is given for the first

premium, that coverage never goes into effect."

Jd. at 343. See

14A Appleman, Insurance Law and Practice, § 8144 (1985).

Like

Tallent, Justin Bell gave a worthless check and therefore no
coverage went into effect and Phoenix Indemnity is not liable for
coverage which would otherwise have been in effect.
In an early West Virginia case, the Supreme Court of Appeals
stated that "payment of the premium is of the essence of the
insurance contract.

No payment—no insurance.
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A worthless check

is not a payment of anything*"

Hare v. Connecticut Mutual Life

Ins, Co., 173 S.E. 772, 773 (W. Va. 1934). In the Hare case, the
insured made payment on his life insurance policy.

The check,

when properly presented for payment, was dishonored.

The insured

subsequently died and the beneficiary sued for insurance
proceeds.

The court did not find the insurance company liable

because "[t]he mere acceptance by a creditor from the debtor of a
check is not an absolute but a conditional payment defeasible on
the nonpayment of the check." Jd. at 774.

The Hare court also

cites Williston on Contracts § 1922 as stating that "[w]hen a
bill or note is given for a debt contemporaneously created . . .
generally . . .

it would be held merely conditional payment."

The Hare court also cites Anson on Contracts (Corbin Ed.) p. 494
as stating that "[t]he presumption, where a negotiable instrument
is taken in lieu of a money payment is that the parties intended
it to be a conditional discharge."

While Hare involves a life

insurance policy rather than an automobile policy, it states the
general rule of insurance contract law that acceptance of a check
is conditional upon the presentment to drawee's bank.

Similarly,

because Mr. Bell's premium payment was dishonored by his bank,
Phoenix Indemnity is not liable for any insurance coverage which
otherwise would have been in effect.
More recently in a neighboring state, the Arizona Court of
Appeals found that where a premium is required and is made by a
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check which is subsequently dishonored, the insurer is relieved
of liability for any coverage which otherwise would have been in
effect.

Statewide Ins. Corp. v. Dewar, 694 P.2d 1190, 1192

(Ariz. Ct. App. 1983).

In Dewar, Mr. Desotell applied for an

automobile insurance policy with Statewide Insurance and at the
same time paid the first premium by check.

The check was

subsequently dishonored by the drawee's bank.

When Statewide

Insurance was notified of the dishonor, they sent a notice to Mr.
Desotell advising him of the insufficient funds and that no
insurance was in force.

The next day, before notice reached Mr.

Desotell, he was involved in an automobile accident.

The court

ruled that Statewide Insurance was not liable because the
insurance contract was conditional upon Mr. Desotell's bank
honoring his check.

The court citing Blashfield, Automobile Law

and Practice, § 302.40 (3d ed. 1966) stated that "[pjayment of a
premium by check ordinarily is, in the absence of a statute or
agreement to the contrary, conditioned on it being honored on
timely presentation for payment, and the insurance company is
relieved of liability on the policy when the check turns out to
be worthless."

Even though a policy was not issued in Dewar,

the court states that the basic legal elements of contract apply
to insurance contracts, which include both binders and policies.
The case at bar is similar to the Dewar case in that Justin
Bell did not receive notice that he did not have insurance
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coverage due to his dishonored premium check before he was
involved in an accident.

Again, like Dewar, no insurance

coverage was in effect at the time of Justin Bell's accident due
to his failure to provide the consideration required in his
insurance contracts with Phoenix Indemnity.
Considering the well-respected treatises, a survey of past,
recent and neighboring state's case law, in addition to Utah
statutes, it is clear that the generally accepted rule, as well
as the intent of Utah lawmakers, is that a check is conditionally
accepted upon proper presentment to the drawee's bank.

Following

the above reasoning, Phoenix Indemnity did not accept Justin
Bell's first premium payment with an unconditional promise to
provide insurance coverage, but rather conditioned insurance
coverage upon his check being honored by his bank.

Therefore,

because Mr. Bell's check was dishonored, Phoenix Indemnity was
not required to provide insurance coverage and Mr. Bell was
uninsured at the time of the accident.
II.
GIVING OF A WORTHLESS CHECK DOES NOT SATISFY THE
CONDITION PRECEDENT OF CONSIDERATION (PAYMENT OF THE
FIRST PREMIUM). BECAUSE NO CONSIDERATION (PREMIUM) WAS
GIVEN BY JUSTIN BELL, THE POLICY AT ISSUE IS VOID AND
THEREFORE NONEXISTENT.
The general rule is that "[t]he mere giving or sending of a
worthless check to the insurer does not affect the payment of a
premium; the result being, if such check is given for the first

15

premium, that coverage never goes into effect . . . "
Appleman § 8144, p. 176 (1985).

14A

"There is not payment if the

drawee bank dishonored the check." 60 Am. Jur. Payment § 58
(1987).

At no time prior to being honored by a drawee's bank is

insurance coverage in effect.

Utah has accepted the general rule

as set forth in Utah Code Annotated, Section 70A-3-310(2) (a) :
"[i]n the case of an uncertified check, suspension of the
obligation continues until dishonor of the check or until it is
paid or certified."
The Supreme Court of South Carolina found the general rule
to apply in a case similar to the case at bar.

In McCormick v.

State Capital Life Ins. Co., 172 S.E.2d 308 (S.C. 1980), Mr.
McCormick issued a check to the insurer for the initial monthly
premium.

The check was deposited and a policy was issued and

delivered to the insured.

The check was subsequently returned to

the insurer due to insufficient funds in Mr. McCormick 1 s account.
When a claim was made for insurance proceeds the court found that
"a check does not constitute payment unless it produces payment
in cash, the presumption

being that the check is accepted on the

condition that it be paid."

.Id. at 311.

The court further found

that "since the check for the payment of the first monthly
premium was never paid, the insurance policy was never of any
force or effect and afforded the applicant no coverage."

Id.

Similar to the McCormick case, Phoenix Indemnity's cancellation
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notice to Mr. Bell was received after the insurance policy had
been issued.

Even though McCormick involves a life insurance

policy, the principles of law are the same for all insurance
contracts.

Based on the a court 1 s analysis in McCormick,. Mr.

Bell did not have insurance coverage in force at the time of his
accident because he gave a worthless check to Phoenix Indemnity
for his first insurance premium, and the policy issued is
therefore void and non-existent.
Giving of a worthless check does not affect payment of the
initial premium because acceptance is conditional upon being
honored.

The condition precedent, stated in both the application

and policy, that before coverage is in force payment of the
premium must be made, was not met due to the giving of the
worthless check.

Because the condition precedent was not met no

coverage ever existed and the policy is void.
III.
BECAUSE NO INSURANCE CONTRACT EVER EXISTED DUE TO THE
FACT THAT JUSTIN BELL DID NOT FULFILL THE CONDITION
PRECEDENT OF CONSIDERATION (PAYMENT OF THE FIRST
PREMIUM), NOTICE OF CANCELLATION IS NOT REQUIRED. ONE
CANNOT CANCEL SOMETHING THAT DOES NOT EXIST.
Utah Code Annotated, section 31A-21-303(2)(c) states that
"No cancellation under this subsection is effective until at
least (10) days after the delivery to the insured of a written
notice of cancellation."

The ten day notice of cancellation is

required on insurance policies already in existence, but not for
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renewal policies.
This section of the Utah Code is only effective when a
policy is in existence.

In the case at bar, no insurance

contract existed due to the fact that Mr. Bell never satisfied
the condition precedent of payment of the first premium.
impossible to cancel something that does not exist.

It is

Therefore,

Phoenix Indemnity Insurance Company was not required to cancel
Mr. Bell' s policy.
In 1980, Commissioner Roger C. Day of the Utah Department of
Insurance asked the Office of the Attorney General of the State
of Utah to give an opinion regarding whether Nationwide Insurance
was required to give an insured advance notice of cancellation,
under the applicable section of the Utah Code, when the insured's
check for the first premium was not honored by the bank.

William

G. Gibbs, Special Assistant Attorney General, issued the opinion
that "Cancellation of something which never existed is logically
impossible."

INSURANCE, UTAH DEPT.: Nationwide Insurance Company

Recission [sic] of Policy Contract v Proper Advance Notice of
Cancellation, 80-107 Informal Op. Att'y Gen. (May 29, 1980).
Attached as Appendix "C."

In the given fact situation, the

insured gave a check for payment of the initial premium.
policy was issued and delivered to the insured.
the check was dishonored by drawee's bank.

A

Subsequently,

Although not

required, Nationwide attempted to deposit the check a second
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time, and again it was dishonored.

See 14A Appleman, Insurance

Law and Practice, § 8144 (1985) (an insurer is "not bound to
return the check a second time for payment.").

Thereafter,

Nationwide sent a letter to the insured informing him that his
policy was void and of no effect due to insufficient funds in the
insured's bank account.

Two days later, before receiving the

letter, the insured suffered a loss and made a claim against
Nationwide insurance.

The Attorney General's opinion concludes

that "[w]here an insurance contract is never completed because
the initial premium was not paid, and the policy issued to the
applicant states that the policy is valid only if the initial
premium has been paid, the notice provisions . . . are
inapplicable."

INSURANCE, UTAH DEPT.: Nationwide Insurance

Company Recission of Policy Contract v Proper Advance Notice of
Cancellation, 80-107 Informal Op. Att'y Gen. (May 29, 1980).

Mr.

Bell's situation is exactly the same as the scenario the Attorney
General opined as being void and therefore not requiring notice
of cancellation.

Likewise, Mr. Bell's insurance policy is void

because he failed to provide the necessary consideration to form
an insurance contract.

Therefore, Phoenix Indemnity was not

required to give a ten day notice of cancellation to Mr. Bell
because it cannot cancel something that does not exist.
Phoenix Indemnity provided the necessary promise to form a
contract.

However, an additional requirement of consideration is
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needed to complete the contract.

Mr. Bell did not provide the

necessary consideration, which was a condition precedent to
Phoenix Indemnity's promise to provide insurance coverage.
Therefore no insurance contract was ever formed.

Phoenix

Indemnity did not have any contract which could be cancelled.
Therefore no notice of cancellation was required.
IV.
THE ARGUMENT THAT AN INSURANCE POLICY, AND THEREBY
INSURANCE COVERAGE, DOES NOT EXIST WHEN AN INSURED
GIVES A WORTHLESS CHECK AS PAYMENT OF A PREMIUM IS
GENERALLY ACCEPTED ACROSS THE STATES.
A survey of the states reveals the above arguments to be
generally accepted principles of law.

See Tallent v. Tennessee

Farmers Mutual Insurance, 785 S.W.2d 339 (Tenn. 1990) (If a
worthless check is given for the first premium, insurance
coverage never goes into effect even though an insurance policy
is issued.); Lovett v. Alan Lazaroff & Co., 244 N.J. Super. 510,
582 A.2d 1274 (1990) (Automobile insurance policy is void when
check for premium payment is dishonored.); Bolz v. Security Mut.
Life Ins. Co., 721 P.2d 1216 (Colo. App. 1986) (Payment by check
is conditional upon acceptance by the drawee's bank.); Nationwide
Mut. Ins. Co. v. Smith, 153 W.Va. 817, 172 S.E.2d 708 (1970)
(Insurance policy invalid because of nonpayment of premium.);
McCormick v. State Capital Life Ins. Co., 254 S.C. 544, 172
S.E.2d 308 (197 0) (Giving a worthless check is not payment of a
premium.); Le Page v. Metropolitan Life Ins. Co., 314 S.W.2d 735
20

(Mo. 1958) (Acceptance of check for premium is not payment until
honored by the b a n k . ) ; Noble v. John Hancock Mut. Life Ins. Co.,
7 Mass. App. 97 386, N.E.2d 735 (1979) (Payment is absolute only
if check is honored on presentation.

Receipt of payment is not

absolute payment.); Kersh v. Life & Casualty Ins. Co., 109 Ga.
App. 793, 137 S.E.2d 493 (1964) (A check is not payment until
honored by the b a n k . ) ; Fidelity & Casualty Co. v. Scott, 390 So.
2d 820 (Fla. D. Ct. App. 1980) (Giving of a worthless check is
not payment of the premium.); Johnson v. Dairyland Ins. Co., 398
So. 2d 317 (Ala. Civ. App. 1981) (Payment of the premium is a
necessary condition precedent to enforceable insurance
contract.); Wall v. Mutual Life Ins. Co, 467 F.2d 321 (5th Cir.
1972) (Acceptance of a check for insurance premium is conditioned
on it being honored upon proper presentment.).
CONCLUSION
Based on the foregoing, it can be determined that a contract
for insurance did not exist between Phoenix Indemnity and Mr.
Bell.
given.

For an insurance contract to exist consideration must be
Giving of a worthless check does not satisfy the

consideration for or condition precedent to the formation of a
contract.

Phoenix Indemnity's acceptance of the check was

conditional upon it being honored by Mr. Bell's bank.

When Mr.

Bell's bank did not honor his check due to insufficient funds,
Phoenix Indemnity's promise to provide insurance coverage was
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extinguished.

Because the steps necessary to form a contract

were not complete, an insurance policy did not exist.
cancel something that does not exist.

One cannot

Thereby, Phoenix indemnity

was not required to comply with the ten day notice of
cancellation requirement.

This court should accordingly reverse

the lower court's ruling and find that Mr. Bell did not have
insurance coverage at the time of his accident due to his failure
to provide the condition precedent premium payment necessary to
form an insurance contract, and that Phoenix Indemnity was not
required to provide any notice of cancellation.
DATED this 2nd day of May, 1994.
.•o

!?/f'iS<.:f\j/j&ti//t

W^DELL E . BETTOETT

NNINE BENNETT
DELL E. BENNETT & ASSOCIATES
.Xttorneys for Plaintiff/Appellant
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I hereby certify that this jf

day of May, 1994, I mailed a

true and correct copy of the foregoing BRIEF OF THE APPELLANT via
United States mail, first class postage prepaid, to the following:
Stuart H. Schultz, Esq.
Strong & Hanni
Attorneys for Appellee
Sixth Floor, Boston Building
Nine Exchange Place
Salt Lake City, Utah 84111
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APPENDIX

Appendices

Appendix A

QUESTIONS MUST BE ANSWERED BY APPLICANT

/ n ~tO <" *~? a T~,

C o<?

/

Applicants employer (Include address) J—
_ - / — ^ ——£__->-; — - J ^
Occupation/Job Description
H?$ (/jT2.9j^2l^ _ £? L& ^ V _ _ Is any vehicle used in business9 3 Yes ^ f No
|lf Yes explain in Remarks )
How long has applicant resided in Utah 9
^- ^ j t C c / ^n e>,
Do we insure all autos in the household9
tyJL*SL
,
-_
Who is registered owner of the car(s) 9
^J^LST^1 <2
3_P / '
Principal Garage location9 ^ ~~7* So ' ' &o(u)
<f~/ O /Ayftdifferent from mailing address, show zip code .
Is any driver physically impaired9
3 Yes ^KNo (if Yes, explain in Remarks )
Names, age, sex of all children 15 or older living in household.
Previous Insurance company and policy number y ^ ® ^ I X
& U& ' / ^> ' >
Has any insurer cancelled or declined9 3 Yes ^ N o (If Yes, explain in Remarks )
Remarks

SPECIAL EQUIPMENT MUST BE SHOWN IF COVERAGE IS DESIRED
Mobile Phone

'$

Camper

Special Tires

•$

M a g Wheels

$
$

Stereo (Maximum $1,000)
,

$ /

0 O C)

Other Special Equipment (Explain in Remarks)

APPLICANTS STATEMENT
CAUTION DO NOT SIGN UNLESS YOU HAVE READ AND UNDERSTAND THE FOLLOWING
understand that no coverage is bound earlier than the time and date the application is signed I also understand and agree th
may be necessary to adjust the premium and/or the term of my policy to conform to the company s filed rates if a
iformation on this application is found to be incorrect I also agree that if my premium payment is not honored by the bank, i
overage will be considered bound I hereby acknowledge that I received a copy of this application

7-/0 9/
DATE

\ routine inquiry may be made regarding your character, general reputation, personal habits and mode of living However, the
pplication and motor vehicle records are typically all that is used for our underwriting purposes Upon your written request, we
/ill disclose the nature and scope of any investigation

PRODUCER'S STATEMENT
have fully explained all conditions of this application to the insured and to the best of my knowledge, he/she understands al
onditions Further, I have inspected the described vehicle(s) and attest to the fact that there is no existing damage nor are there
nodifications of any kind (if any exceptions, attach supplemental inspection report) I understand and agree that no coverage
hall 6 ^ f f o r d e d until a fully completeda^plication has been postmarked to S & S Underwriters, Inc , or in accordance with the
>inding rufes-assputlined to me by S && Underwriters,Inc

7~/D
PRODUCER S SIGNATURE

OATE
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Appendix B

Phoenix Indemnity
Insurance Company
PHOENIX, ARIZONA
A STOCK COMPANY

FAMILY CAE POLICY
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INSURING AGREEMENT
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Additional Benefits
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MOTORISTS COVERAGE C
See State Uninsured Motorists-Underinsured Motorists

PART IV

CAR DAMAGE-COVERAGE D
Exclusions
Additional Payments
Loss Payable Clause
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Arbitration
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GENERAL PROVISIONS
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Cancellation and Non-Renewal
See State Cancellation, Non-Renewal and Renewal Endorsement
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FAMILY CAR POLICY
We agree wiC-k you, in return for your premium payment, to insure you subject to all the.terms of this
policy.
We will msujre ? o u f° r ^ c coverages for which a premium is shown on your declarations page^

DEFINITIONS USED THROUGHOUT THIS~POLICY
t

As used t i u o ^

QOUt

^

P0^cy, dJ1<^L shown in bold type:

\ Y e / u s and our mean Phoenix Indemnity Insurance Company.
y o u and your mean the policyholder named on the declarations page(s),"and spouse 3"
\±w\n& in the same household.
^ c c j^ent means an unexpected or unintentional occurrence resulting from the
o w n £rship, maintenance or use of a car or utility trailer.
Bodily i n J u ry means bodily harm or death, caused by an accident.
Pror7 €rt y damage means damage to or destruction of property, caused by an accident
Your' i n u r e d car means any car described on the declarations page(s), and any
priv^ t e passenger car or utility car you replace it with. IF YOU WISH CAR
D A l \IAGE COVERAGE TO APPLY TO THE REPLACING CAR, YOU MUST
N O f E F T US WITHIN 30 DAYS OF THE DATE YOU OBTALN THE NEW CAR.
Your" i°sured car also means any additional private passenger car or utility car of
whick y°u acquire ownership during the policy period. YOU MUST, HOWEVER,
N O f E F Y US WITHIN 30 DAYS OF THE DATE YOU OBTAIN THE NEW CAR.
youf- insured car also means any utility trailer you own.
p^yijte passenger car means a four-wheel vehicle licensed for highway use, and
designed to be used for personal transportation.
R e ] a tive means a person living in your household, who is related to you by blood,
or adoption, including a ward or foster child.

marfiage
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Occupying means being in or On a motor vehicle as a passenger or operator, or being
engaged in the immediate acts of entering or exiting from a motor vehicle.
Utility car means a car .with a rated load capacity of 1,500 pounds or less of the
pickup, sedan delivery or panel truck type, if not used for commercial purposes.
Punitive or Exemplary Damages means any extra or additional sum of money that a
judge or jury may award as a means of punishing a person for highly objectionable
behavior involved in the accident.
Utility trailer means a vehicle designed to be towed by a private passenger car.
State means any state, territory, or possession of the United States, and any province
of Canada. COVERAGE PROVIDED BY THIS POLICY DOES NOT APPLY IN
MEXICO.
Regular use means use of a vehicle without being required to ask permission each
time it is used. Regular use also means the use of a vehicle for a continuous period of
time^ exceeding 14 days.
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}VHAT TO DOJN CASE OF A. CAR ACCIDENT OR LOSS
REPORTING A CLAIM INSURED'S DUTIES
Notice to Us of an Accident or Loss,
IF YOU ARE INVOLVED IN AN ACCIDENT OR LOSS, YOU MUST CONTACT YOUR AGENT
OR
Statewide Insurance Corporation
2341 West Roval Palm Road
P O Box 37550
Phoenix, Arizona 85069
602-864-6600
The report you give us must contain
A

your name,

B ~~Jo the n&meSand addresses of ail persons"involved,
C

the hour, date, place and facts of the accident or loss,

D

the names and addresses of witnesses

Notice to Us of Claim or Suit
If a claim or suit is made against you, you must at once send us every demand, notice or claim made
and every summons or legal process received
Other Duties Lnder the Car Damage Coverages
When there is a loss, you or the owner of the insured car also shall
A

make a prompt report to the police when the loss is the result of theft,

B

protect the damaged car, we will pay any reasonable expense incurred,

C

show us the damage, when we ask,

D

provide ail pertinent records, receipts and invoices that we request, or certified copies of
them
give us or anyone we designate, statements, including statements under oath, as often as we
request

E

Other Duties Under Medical Payments, Uninsured Motorists, and Undennsured Motonst Coverages.
The person making claim also shall
A

give us all the details about the death, injury, treatment and any other information we
request,

J

B.

be examined by physicians chosen and paid by us as often aswc require.* A copy of the
report will be sent to the person upon written request." If the person is" no longer
living or unable to act, his or her legal representative shall authorize us to obtain all
medical reports and records;

L\

give us or anyone wc designate, statements, including statements under oath, as often as wc
request

Your Duty to Cooperate With Us,
You shall cooperate with us and, when asked, assist us:
A.

in making settlements;

B.

by securing and giving evidence;

C.

by attending and getting witnesses to attend hearings or trials;

D.

by giving us or anyone we designate, statements, including statements under oath,.as often
as we request.

You shall not voluntarily, except at your own cost:
A.
.B.

make any payment or assume any obligation to others; or
incur any expense, other than for first aid to others.
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PART I - LIABILITY
(Coverage A)
We will pay damages for which any insured person is legally obligated because of bodily Injury or
property damage resulting from an accident involving the ownership, maintenance or use of an insured
car or utility trailer.
We will defend any suit against an insured person if it seeks damages payable under this policy. We
may investigate and settle any claim or suit as we think proper. OUR OBLIGATION TO DEFEND A
SUIT ENDS WHEN THE AMOUNT WE PAY OR OFFER TO PAY EQUALS OUR LIMIT OF
LIABILITY.
For Liabiliry coverage only, insured person or insured persons means you or a relative while using any
other car with the owner's permissiocL This coverage for non-owned cars does not include those
furnished for the regular use of you or a relative,
NO ONE IS AN INSURED PERSON UNLESS USING THE INSURED CAR WITH YOUR
PERMISSION.

ADDITIONAL BENEFITS
In addition to our limit of liability, we will pay the following as respects an insured person.
We will pay all Oi our costs m the settlement of any claim
We will pay interest on damages awarded m any suit we defend, until we have paid,
offered to pay, or deposited in court, an amount equal to our liability limit.
We will pay premiums on appeal bonds and attachment bonds required in any suit we
defend WE WILL NOT PAY ANY PREMIUM FOR ATTACHMENT BONDS
THAT ARE MORE THAN OUR LIMIT OF LIABILITY.
We will pay any reasonable expenses an insured person might have for attending
hearings or a trial at our request because of a lawsuit against that insured person.
This includes up to $75 a day for lost wages.
We will pay an insured person's expenses for emergency first aid to others at the
scene of an accident involving any car we insure.
Wc will pay any other reasonable expenses an insured person might incur at our
request.
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EXCLUSIONS
Under bodily injury and property damage Liabiliry coverages, the following arc NOT covered
We do NOT insure any car or utility car while used to carry people or property for a
fee. This exclusion does not apply to shared expense car pools.
We do NOT cover bodily injury or property damage caused intentionally by, or at the
direction of, an insured person.
We do NOT cover bodily injury or property damage if an insured person is protected
under a nuclear energy liability insurance policy. This exclusion applies even if the
limits of that insurance are used up. (A nuclear energy policy covers all people
involved in a car accident, regardless of who is at fault.)
We do NOT cover bodily injury to an employee of an insured person, other than a
domestic employee, arising in the course of employment.
We do NOT cover bodily injury or property damage arising out of an accident
involving the operation of the business of servicing, repairing, storing or parking of
vehicles. However, we will insure a car used in such business, if the car is described
on the declarations page(s), or is a replacement or substitute car.
We do NOT cover damage to property owned by or being transported by an insured
person.
We do NOT cover damage to property rented to, or in charge of, an insured person,
except a residence or private garage. '
We do NOT cover bodily injury or property damage caused by the ownership,
maintenance or use of any motorized vehicle with less than four wheels.
We do NOT cover bodily injury or property damage caused by any motor vehicle if
not licensed or required to be licensed by the state in which you live.
We do NOT cover bodily injury or property damage caused by the ownership,
maintenance or use of any vehicle, other than your insured car, which is owned by, or
furnished to, or available for regular use to you or a relative.
We do NOT cover bodily injury or property damage caused by the use of farm
machinery.
We do NOT insure any car while used in any racing, demolition or stunting activity.
We do NOT cover obligations for which the United States Government could be
liable under the Federal Tort Claims Act
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We do NOT cover punitive or exemplary damages.
We do NOT cover you for bodily injury which occurs while you are a passenger in the
insured car. This exclusion does not apply if the law of the state where you live
specifically prohibits this exclusion.
We do NOT cover liability assumed by you under any contract or agreement.
We do NOT cover any car or utility car used in a business, unless you have told us of
this use before an accident or loss.
We do NOT cover any bodily injury or property damage after you have sold or
relinquished ownership of the insured car.

CONFORMITY WITH FINANCIAL RESPONSIBILITY LAWS
If this policy provides liability coverage, it will conform to the financial responsibility laws of all states.
This additional coverage is reduced by any other available insurance. No one will receive duplicate
payments forthe same loss under this additional coverage.

LIMITS OF LIABILITY
The limits of liabihty shown on the declarations page(s) apply, subject to the following.
The bodily injury liabdity limit for each person is the most we will pay for bodily injury suffered by one
person, resulting from any one accident. This specifically includes, but is not limited to, all rlaims for
damages for care and loss of services
The bodily injury liability for each occurrence is the most we will pay for bodily Injury suffered by two
or more people in any one accident.
The property damage liability limit for each occurrence is the most we will pay for all damages to all
property in any one accident.
We will pay no more than these maximums regardless of the number of cars described on the
declarations page(s), insured persons, claims, claimants, policies, cars, or trailers involved in the
accident.

OTHER INSURANCE
If an insured person has other insurance that covers a liability loss, we will pay only our share of the
loss. That share is our proportion of the total liability insurance that applies to the loss. HOWEVER,
FOR NON-OWNED CARS AND SUBSTITUTE MOTOR VEHICLES, THIS POLICY IS EXCESS
OVER OTHER COLLECTIBLE LNSURANCE.
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PART II - MEDICAL PAYMENTS
(Coverage B)
We will pay reasonable expenses incurred within 1 year from the date of accident for necessary medical
and funeral expenses because of bodily injury suffered by an insured person. We may pay the injured
person, or any person or organization performing the services.
As used in Medical Payments coverage only, insured person or insured persons means you or any
relative while occupying or having been struck by a highway vehicle or trailer, or any other person while
occupying your insured car while the car is bemg used by you, a relative or another person, if that
person is using or occupying the insured car with your permission.

EXCLUSIONS
Under Medical Payments Coverage, the following situations are NOT covered.
We do NOT msure any car or utility car while used to carry people or property for a
fee This exclusion does not apply to shared expense car pools.
We do NOT cover an insured person while occupying any vehicle used as a residence
or premises
We do NOT cover an insured person while occupying a motorized vehicle with less
than four wheels.
We do NOT cover any insured person while occupying a motorized vehicle not
licensed or required to be licensed for highway use in the state in which you live
We do NOT cover an insured person while occupying, or if struck by any vehicle
which is owned by, or furnished to, or available for regular use by you or a relative,'
except for your insured car
We do NOT cover anyone occupying a car while used in any racing, demolition or
stunting activity
We do NOT cover an insured person while occupying a vehicle other than a private
passenger car or utility car, if the vehicle is bemg used in the business or occupation
of an insured person.
We do NOT insure for medical care which the United States Government or its
military services is required to provide to employees, members or dependents.
We do NOT cover bodily injury caused by war (declared or undeclared), civil war,
insurrection, rebellion, revolution, nuclear reaction, radiauon or radioactive
contamination, or any consequence of any of these
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LIMITS OF LIABILITY
Regardless of the number of cars we insure under this policy, the limit of medical expense insurance is
the amount shown on the declarations page for "each person" When medical expenses are payable
under more r.han one policy issued by us, we will not pay more than the highest limit m any one such
policy

OTHER INSURANCE
If other Medical Payments covers a loss we cover, we will pay only our share of that loss That share is
our proportion of the total car Medical Payments insurance that applies to the loss
HOWEVER, FOR NON OWNED AUTOS AND SUBSTITUTE MOTOR VEHICLES, THIS
POLICY IS EXCESS OVER OTHER COLLECTIBLE CAR MEDICAL PAYMENTS
INSURANCE.

9

PART IV - CAR DAMAGE
(COVERAGE D)
We will pay for direct and accidental loss of or damage to your insured car, including its equipment,
less any deductible shown on the declarations page(s). The deductible shall apply separately to each
such loss.
However, we will pay for loss caused by collision only if the declarations page(s) shows that collision
coverage (D-I) is afforded.
Collision means collision of your insured car with another object or animal, or upset of your insured
car.
Other than collision means loss to an insured car caused by other accidental loss unless excluded.
We may pay the loss in money, or repair or replace the damaged or stolen property. Repair or
replacement may be made with materials or equipment of the same kind and quality. This means that
we may apply depreciation.
We may, at any time before the loss is paid or the property replaced, return, at our expense, any stolen
property either to you or to the address shown on the declarations page(s) and we will pay you for, or
repair, any resulting damage.
We may keep all or part of the damaged property at the agreed or appraised value.

EXCLUSIONS
Under Car Damage Coverage, the following situations are NOT covered
We do NOT msure any car or utility car while used to carry people or property for a
fee. This exclusion does not apply to shared expense car pools.
We do NOT cover loss caused by war (declared or undeclared), civil war,
insurrection, rebellion, revolution, nuclear reaction, radiation or radioactive
contamination, or any consequences of any of these.
We do NOT cover any camper unit that is designed for mounting on a vehicle, unless
the unit has been reported to us and a premium charged.
We do NOT cover any equipment contained in motor homes, camper units or trailers,
unless it is built in and forms a permanent part of the vehicle, unless you include it in
the application, or tell us when you add it to the car, and pay a premium for it.
We do NOT cover special equipment, parts and accessories, unless you listed it in the
application, or tell us when added to the car, and pay a premium for it.
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We do NOT cover sound reproducing equipment valued over S350 unless it is original
equipment or you have told us about this equipment and have paid a premium for it
The following are EXAMPLES of special equipment, parts and accessories we do
T^OT cover We do NOT cover chrome, alloy, or magnesium wheels, custom wide
tread" ares and racing slicks, tape players and stereo radios (unlcso factory installed as
original equipment), two-way radios (including CB radios) and telephones or radio
telephones^ campers and custom enclosures for pickup trucks
We do NOT cover custom paint, custom striping, custom body, or custom engine
work
We do NOT consider ft a theft when you loan or give your insured car to someone
and Lhev do not return it
We do NOT cover loss resulting from wear and tear, freezing, mechanical or electrical
breakdown or failure, or road damage to tires
We do NOT cover loss to any insured car due to its being taken by any governmental
authority
We do NOT msure anv car while used in anv racing, demolition or stunting activity
We do NOT cover a temporary substitute vehicle
We do NOT pay for loss of use of your car or depreciation of your car

ADDITIONAL PAYMENTS
If there is a total theft of your insured car, we will pay up to $10 per dav, but no more than S300, for the
cost of transportation for you This coverage begins 48 hours after the theft and ends when the car is
recovered or we offer to pay the loss You must provide us with proof of your cost of transportation

LOSS PAYABLE CLAUSE
It is agreed that loss or damage under this pohcy shall be paid to you and the loss pavee shown on the
declarations page(s) or on an endorsement, as mterests mav appear
The insurance covering the interest of the loss pavee shall apply except if mvahdated bv your fraudulent
acts or omissions We have the right, however, to cancel this pol cy as provided in the pohcy and the
cancellation shall terminate this agreement with respect to the loss pavee's interest
When we cancel we will give at least the same advance notice of cancellation to the loss payee as we
give to >ou
When we pav anv claim to the loss pavee we are entitled, to the extent of the payment, to the loss
payee's ngnts of recoverv
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LIMITS OF LIABILITY
The actual cash value of the insured car, including its insured equipment damaged at the time of th
loss, is the most we wdl pay under this coverage. If a specific amount is stated on the. declaration
page(s) or on an endorsement, that is the most we wdl pay for property to which that limit applies ]
the property can be repaired or replaced for less than its actual cash value, the most we will pay is th
repair or replacement cosL

OTHER INSURANCE
If an insured person has other insurance that covers a car damage loss, we wdl pay only our share c
the loss That share is our proportion of the total car damage insurance that applies to the loss.

ARBITRATION
If we do not agree on the amount of loss, you or we may demand an appraisal of the loss Each of i
will appoint an appraiser The appraisers will select an umpire If the appraisers cannot agree on c
umpire within 30 days, the judge of a court having junsdicuon wdl appomt the umpire Each party w~
pav the expenses it incurs The expense of the umpire will be shared equally Each appraiser will sta
separately the actual cash value and the amount of loss An award, in writing, by any two appraise,
will determine the amount payable
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PART V - GENERAL P R O V I S I O N S
POLICY PERIOp,:TERRJTORY
•Tffis'"p6lic/ applies only W a c c i d e n t o c ^ ^
arid-losses 'duringtic'poUcy period\showri''c)n''the
bleclarafions page(s^/wiile the'car is witnin tfiic Dnited States, its territories or possessions, "or 'Canada,
^ c r w e e n their'portsY COVERAGE DO ES'NOT-APPLY TO ACCIDENTS/OCCURRENCES OR
LOSSES IN MEXICO.
CHANGES IN YOURPOLICY
if *vC adopt -a Change^harSvouId broaden this'policy's coverage without'addirioiial Drerhiurn. tie
broader coverage will apply to this policy when the change is adopted.
Policy provisions that conflict with the laws of the state where the policy is issued, will conform with
those laws.
No other changes may be made in the policy terms except by written policy endorsement.
TWO* O R i V f O R E CARS- I N S U R E D
If.thex^fean"accidentrbr occurre'nq^tawhich'.this and-any other car policy issued'to you by^usupplies*,
the total limit of our liability under all the policies will not exceed the highest applicable limit of-iiability
under any one policy.ACTION AGAINST-US
Vou have no erounds for anv action against us until you have complied with all policy provisions.
For liability coverage, no action may be brought against us until the insured person's legal liability has
been finally decided. No one has the right to make us a party to an action against an insured person to
decide his liability.
For car damage coverage, no action may be brought against us until 30 days after proof of loss is Filed
and the amount of loss is decided.
O U R RECOVERY RIGHTS
After we have made payment under the liability, personal injury protection, medical expense,
uninsured motorists, underinsured motorists or car damage insurance of this policy, we have the right
to recover the payment from anyone who may be held responsible. You and anyone we protect must
sign any papers and do whatever else is necessary to transfer this right to us and assist us in the effort to
recover such payments. You and anyone we protect must do nothing to prejudice our rights of
recoverv.
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TRANSFER OF POLICY
Interest in this policy may not be transferred to any person or organization without our written consenL
However, if you die, the policy will cover your survivor or your legal representative, while acting within
the" scope of duties of a legal representative, or any person having proper custody of your Insured car
until a legal representative is appointed.

BANKRUPTCY
We are not relieved of any obligation under this policy because of the bankruptcy or insolvency of any
Insured person.

This policy is signed at Phoenix, Arizonajon behalf of Phoenix Indemnity Insurance Company by our
President and Secretary. It is countersigned on the declarations page-by our authorized rcpresentaiivei

Kenneth C. Coon, Jr., President

George P Mang, Secretary
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THIS ENDORSEMENT IS SUBJECT TO ALL OF THE PROVISIONS OF THE POLICY EXCEPT AS
MODIFIED HEREIN
UTAH CANCELLATION
We may cancel this policy by mailing notice of cancellation to you at least 30 days before the cancellation takes
effect. Our cancellation must be by certified or first class mail.
If notice is mailed within the first 60 days the policy is in effect, and this is not a renewal policy, or if cancellation is
for nonpayment of premium, we will provide you at least 10 days notice.
After this policy is in effect for 60 days, or if this is a renewal or continuation policy, we will cancel only:
(a)
for nonpayment of premium;
(b)
if your driver's license or that of any driver who lives with you or any driver who
customarily drives your insured car has been suspended or revoked. This suspension or
revocation must have occurred during the policy period or since the last anniversary, if
the original effective date of the policy period is other than 1 year.
Non-renewal. If we decide not to renew or continue this policy, we will mail notice to you at the address shown in
the Declare

tint** noae of fhic nolJCV.

Notice will be delivered or sent by first class mail at least 30 days before the end of the policy period. If the policy
period is other than 1 year, we will have the right not to renew or continue it only at each anniversary of its
original effective date.
Automatic Termination. If we offer to renew or continue and you or your representative do not accept, this policy
will automatically terminate at the end of the current policy period. Failure to pay the required renewal or
continuation premium when due shall mean that you have not accepted our offer.
If you obtain other insurance on your insured car, any similar insurance provided by this policy will terminate as
to that car on the effective date of the other insurance.
Other Termination Provisions.
(a)
We may deliver any notice instead of mailing it. Proof of first class mailing of any notice
shall be sufficient proof of notice.
(b)
If this policy is cancelled, you may be entitled to a premium refund. If so, we will send
you the refund. The premium refund, if any, will be computed according to our manuals.
However, making or offering to make the refund is not a condition of cancellation.
(c)
The effective date of cancellation stated in the notice shall become the end of the policy
period.

THIS ENDORSEMENT IS SUBJECT TO ALL OF THE PROVISIONS OF
THE POLICY EXCEPT AS MODIFIED HEREIN
UTAH
PERSONAL INJURY PROTECTION
PERSONAL INJURY PROTECTION COVERAGE
We will pay personal injury protection benefits to or on behalf of each eligible injured person for.
(a)
medical expenses,
(b)
work loss,
(c)
funeral expenses, and
(d)
survivor loss
resulting from bodily injury sustained by an eligible injured person caused by an accident involving the use of a
motor vehicle as a motor YehicJe
Exclusions
This coverage does not apply to bodily injury.
(a)
sustained by any person while occupying a motor vehicle which is owned by you and
which is not insured under this policy,
(b)
sustained by any person while operating the insured motor vehicle without your consent;
(c)
sustained while not in lawful possession of the insured motor vehicle,
(d)
sustained by any person, if such person's conduct contributed to his/her injury under
either of the following circumstances
(i)
by causing injury to himself/herself intentionally; or
(ii)
while committing a felony
(e)
sustained by any person while using the motor vehicle as a residence or premises,
(f)
sustained by any person for any injury due to war, whether declared or not, civil war,
insurrection, rebellion or revolution,
(g)
sustained by any person for any injury resulting from the radioactive, toxic, explosive, or
other hazardous properties of nuclear materials.
Definitions
When used in reference to personal injury protection coverage, the following definitions apply
"Bodily injury" means bodily harm, including death resulting from an accident
"Eligible injured person" means
(a)
you or any relative who sustains bodily injury caused by an accident involving the use of
any insured motor vehicle,
(b)
any other person who sustains bodily injury caused by an accident while:
(l)
occupying the insured motor vehicle with your consent, or
(n)
a pedestrian if the accident involves the use of the insured motor
vehicle
"Funeral expenses" means funeral, bunal or cremation expenses incurred.
"Insured" means the named insured, the spouse or other relative of the named insured who resides in the same
household of the named insured, including those who usually make their home in the same household but
temporarily live elsewhere, or any person using the insured motor vehicle with your permission
"Insured motor vehicle" means a motor vehicle for which
(a)
the bodily injury liability insurance of the policy applies and for which a specific premium
is charged, and
(b)
the named insured is required to maintain security under the provisions of the Utah
Automobile Financial Responsibility of Motor Vehicle Owners and Operators Act
"Medical expenses" means the reasonable expenses incurred for necessary medical, surgical, x-ray, dental and
rehabilitation services, including prosthetic devices, necessary ambulance, hospital and nursing services, and any
non-medical remedial care and treatment rendered in accordance with a recognized religious method of healing.
However, it does NOT include expenses in excess of those for a semi-private room, unless more intensive care is
medically required

"Motor vehicle" means every self-propelled vehicle which is designed for use upon a highway. IT DOES NOT
MEAN:
(a)
A VEHICLE OPERATED ON RAILS OR CRAWLER TREADS, A FARM TYPE
TRACTOR, TRACTION ENGINES. ROAD ROLLERS, TRACTOR CRANES,
POWER SHOVELS OR WELL DRILLERS;
(b)
EQUIPMENT DESIGNED FOR USE PRINCIPALLY OFF PUBLIC ROADS;
(c)
VEHICLES WHICH ARE PROPELLED BY ELECTRIC POWER OBTAINED
FROM OVERHEAD WIRES BUT NOT OPERATED UPON RAILS; OR
(d)
MOTORCYCLES, trailers and semitrailers.
"Named insured" means the person named in the declarations.
"Occupying" means being in or upon a motor vehicle as a passenger or operator or engaged in the immediate act
of entering, boarding or alighting from a motor vehicle.
"Pedestrian" means any person not occupying a motor vehicle.
"Relative" means a spouse or any other person related to the named insured by blood, marriage or adoption
(including a ward or foster child) or guardianship who is a resident of the same household. Relative includes
those who usually make their home in the same household but temporarily live elsewhere.
"Survivor loss" means compensation because of the death of the eligible covered person.
fr

Work loss" means:
(a)
loss of income and loss of earning capacity by the eligible injured person during his/her
lifetime, from inability to work during a period commencing three days after the date of
the bodily Injury and continuing for a maximum of 52 consecutive weeks thereafter,
provided that if such eligible injured person's inability to work shall continue for a
period in excess of two consecutive weeks after the date of the bodily injury, this three
day elimination period shall not be applicable; and
(b)
an allowance for services actually rendered or expenses reasonably incurred that, except
for the bodily injury, the eligible injured person would have performed during his/her
lifetime for his/her household commencing three days after the date of the bodily injury
and continuing for a maximum of 365 consecutive days thereafter, provided that if such
eligible injured person's inability to perform such services shall continue for a period in
excess of 14 consecutive days after the date of the bodily injury, this three day
elimination period shall not be applicable.

Policy Period; Territory
This coverage applies only to accidents which occur during the policy period and witliin the United States of
America, its territories or possessions or Canada.
Limits of Liability
Regardless of the number of persons insured, policies or bonds applicable, claims made, or insured motor vehicles
to which this coverage applies, our liability for personal injury protection benefits with respect to bodily injury
sustained by any one eligible injured person in any one motor vehicle accident, is limited as follows:
(a)
the maximum amount payable for medical expenses shall not exceed $3,000;
(b)
the maximum amount payable for work loss is:
(i)
eighty-five percent of any loss of gross income and earning capacity, not
to exceed the total of $250 per week;
(ii)
$20 per day for inability to perform services for his/her household;
(c)
the maximum amount payable for funeral expenses shall not exceed $1,500 per person;
(d)
the amount payable for survivor loss is $3,000 and is payable only to persons who are the
eligible injured person's natural heirs;
(e)
any amount payable by us under the terms of this coverage shall be reduced by the
amount paid, payable, or »oquired to be provided on account of such bodily injury:
(i)
under any workmen's compensation plan or any similar statutory plan;
or
(ii)
by the United States or any of its agencies because of his/her being on
active duty in the military services.
OTHER INSURANCE
No eligible injured person shall recover duplicate benefits for the same elements of loss under this or any similar
insurance.

THISENDOR > NT IS SUBJECT TO ALL OF r \ ROVISIONS
OF THE x OLICY EXCEPT AS MODIFIED JfttuttEIN

UTAH
PART m - UNINSURED MOTORISTS/INSURED CAR
REPORTING A CLAIM - INSURED'S DUTIES
You must report an accident to the police within 24 hours and to us within
10 days.
You must let us see the insured car damaged in the accident.
You must immediately send us a copy of all suit papers if the insured sues
the party liable for the accident for damages.
If making a claim for car damages, you must give us sworn proof of claim as
soon as possible. This proof must state:
A.
B.
C.
D.
E.

Who owns the insured car and how much of it they own;
The value of the insured car at the time of the accident;
The amount of any claims or liens .against the insured car;
Details of the accident and of any other insurance covering
the insured car.
The name of the owner or operator or the license plate number
of the uninsured motor vehicle;

After notice of claim you must do what is necessary to preserve our right
to recover damages from any person or organization claimed to be
responsible for the damage.

COVERAGE C
We will pay damages for the insured car which the insured is legally
entitled to recover from the owner or operator of an uninsured motor
vehicle.
The damage must be caused by an accident and arise out of the
ownership, maintenance or use of the uninsured motor vehicle.
The
uninsured motor vehicle causing the damage must make actual physical
contact with your insured car.
We will determine, with the insured or the insured's legal representative,
if there is a legal right to recover damages, and the amount of damages.
If agreement cannot be reached, it will be decided through arbitration.
If suit is brought to decide legal liability or damages without our written
consent, we are not bound by any resulting judgment.
As used in uninsured motorists coverage only, motor vehicle means a land
motor vehicle or trailer, but DOES NOT MEAN A VEHICLE OPERATED ON RAILS OR
CRAWLER TREADS, A FARM TYPE TRACTOR, EQUIPMENT DESIGNED FOR USE PRINCIPALLY
OFF PUBLIC ROADS, OR A VEHICLE USED AS A RESIDENCE.
Uninsured motor vehicle means a motor vehicle which is not insured by a
property damage liability policy or bond at the time of accident.
Any coverage under this part shall be subject to a $250 deductible.
Maximum amount of coverage for any insured car shall be $3,500, cost of
repair, or actual cash value, whichever is less.
There shall be no coverage provided for loss of use of the insured car.
UT4 8/90 1M

If an eligible injured person who is a named insured, a relative, or person who is injured in an accident involving
the use of an insured motor vehicle, has other similar insurance applicable to the accident, the maximum recovery
under all such insurance shall not exceed the amount which would have been payable under the provisions of the
insurance providing the highest dollar limit. We shall not be liable for a greater proportion of any loss to which
this coverage applies than the limit of liability hereunder bears to the sum ppnof the applicable limits of liability of
this coverage and such other insurance.
If an eligible insured is also an insured under any other policy, primary coverage is given by the policy insuring the
motor vehicle in use during the accident
REIMBURSEMENT BETWEEN INSURERS
If you are held legally liable for personal injuries sustained by any person to whom benefits under Personal Injury
Protection have been paid by another insurer, the insurer of the person who is held legally liable shall reimburse
the other insurer for payments they have made. Reimbursement shall not be in excess of the amount of damages
receivable.
The term "another insurer'* shall include the Workers Compensation Fund of UtahThe issues of liability and damages shall be decided through mandatory, binding arbitration between the insurers.
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May 29, 1980
Honorable Roger C. Day, Commissioner
State Insurance Department
326 South 5th East
Salt Lake City, Utah 84102
Attn:
Re:

Mr. C. Robert Schaaf

INSURANCE, UTAH DEPT: Nationwide Insurance Company
Recission of Policy Contract v Proper Advance
Notice of Cancellation

Dear Commissioner Day:
You have asked whether Nationwide is required to give
an insured advance notice of cancellation under Sections 31-41-15
and 31-41-16 of the Utah Code when the insured's check for the
first premium was not honored b} the bank.
This question arises from Nationwide's issuance of an
insurance policy to the applicant in November of 1979. On
November 19, 1979, the applicant made out a check for $101.60
in payment of the initial premium. Subsequently, the policy
was processed and forwarded to the insured. When Nationwide
attempted to deposit the insured's check, it was dishonored by
the bank. Nationwide attempted to deposit the check a second
time. On December 17, 1979, after the check had again been
dishonored, Nationwide sent the applicant a letter informing
him that his policy was void and of no effect. On December 18,
197 9, two days before receiving Nationwide's letter, the
applicant suffered a loss and attempted to make a claim with
Nationwide.
The general rule for the acceptance of a check as payment
is that they are conditionally accepted and that condition is
satisfied if the check is honored at the bank upon which it was
drawn. Although no Utah case law specifically sets forth this
general principle, its validity is to be inferred from Utah's
adoption of the Uniform Commercial Code:
1, Unless otherwise agreed where an instrument is taken
for an underlying obligation
(b) ...the obligation is suspended pro tanto until the
instrument is due or if it is payable on demand until

Commissioner Roger C. Day
May 29, 1980
Page - 2 its presentment. If the instrument is dishonored
action may be maintained on either the instrument or
the obligation..." Section 70A-3-802, Utan Code Ann.
This section is in harmony with the "general rule that a
debtor's giving his draft, bill of exchange, or check for an
obligation, whether the obligation is an antecedent debt or
arises out of a current transaction, is merely conditional
payment of the obligation..." 60 AmJur 2d Payment §45 p.639
The principle that payment by check acts only as a conditional
payment applies to checks issued pursuant to an insurance contract.
In his treatise on insurance, Vance states that "[p]ayment of
a premium by insured's check or draft is, in the absence of
agreement to the contrary, conditional upon the honoring of the
instrument even though a premium receipt has been given."
Vance on Insurance §51, p.312,313. This same principle was
set forth in a West Virginia case in which the insured issued
a worthless check as payment on a life insurance premium. The
Supreme Court of Appeals stated that "[i]n the absence of a
special agreement to the contrary, the acceptance of a check
in payment is conditional upon t».e integrity of the check.
Hare v Connecticut Mutual Life Insurance Co. of Hartford, Conn.,
173 S.E.772, 114 W.Va. 679. The courts have overwhelmingly
affirmed the rule set forth by the West Virginia court.
However, there are certain circumstances in which the general
rule stared above does not apply: "In order for a worthless
check to constitute a valid payment, it must have been unconditionally accepted as such by the insurer." 14 Appleman,
Insurance Law and Practice, §8144, p.523. Such was clearly
not the case in Nationwides 1 acceptance of the insured's check.
The policy specifically stated in bold type that the policy
only took effect "If the required premium for this period has
been paid..." This condition of coverage manifests Nationwides'
intent that the premium actually be paid, and not merely that
they possess the insured's check. Therefore, the acceptance
of payment by check was conditional upon payment from the bank,
which condition was never satisfied.
The problem then presented is what effect does nonpayment of the initial premium have upon the contract for
insurance.
Appleman stated that "[t]he mere giving or sending
of a worthless check to the insurer does not affect the
payment of a premium; the result being, if such check is
given for the first premium, that coverage never goes into
effect..." 14 Appleman §8144, p.523. Joyce in his treatise
explained that "a worthless check does not constitute the payment of the first premium required as a condition precedent
to the contract." 2 Joyce, The Law of Insurance, §71 p.276.

Commissioner Roger C. Day
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Page - 3 lf one purchasing an insurance policy issues a worthless
check in attempting to pay for the first premium, the contract
is not completed and there is no coverage.
This principle as well as the rule that a chock constitutes
a conditional payment is illustrated in a recent decision of
the Supreme Court of South Carolina in McCormick v State Capital
Life Insurance Company, 172 S.E. 2d 308, 253 S.C. 544. In that
case, McCormick had made an application for life insurance with
State Capital and had made out a check for the initial premium.
The contract for insurance contained a provision similar to the
provision in the Nationwide policy stating that coverage was
not effectuated until the first premium had been paid. The
selling agent gave McCormick a receipt for his check and two
weeks later McCormick received his policy for insurance from
the issuing company. The company tried twice to deposit
McCormick f s check, but each time the check was dishonored because
of insufficient funds. The South Carolina Supreme Court held
that "in the absence of an express or implied agreement to
the contract, a check does not constitute payment unless it
produces payment in cash, the presumption being that the check
is accepted on the condition that it be paid." 172 S.E. 2d
at 311. The court stated further that "the mere giving of a
worthless check to the insurer does not effect the payment of
a premium; the result being [that] ...the coverage never goes
into effect." Id. In the Hare case cited above, the West
Virginia court stated succinctly:
"The premium is the price of the insurance and payment
of the premium is of the essence of the insurance
contract. No payment - no insurance. A worthless
check is not a payment of anything."
Hare at 773.
The decisions in McCormick and Hare are representative of
the conclusions reached by the vast majority of the courts
which have ruled on this issue. If we therefore conclude that
because no consideration (premium) was ever paid, the policy
held by the applicant was void, the difficult issue remains of
whether Nationwide was still required under the Insurance Code
to give notice of cancellation.
The Insurance Code provides that where an insurance company
intends to cancel an automobile insurance policy, if "cancellation
is for nonpayment of premium, at least ten days' notice of
cancellation...must be given." Section 31-41-6 Utah Code.
Because no insurance contract ever existed - the condition
prr'CjJent of payment of the first premium was n^r/or satisfied it appears that this section of the Code is inapplicable.
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Cancellation of something which never existed is logically
impossible. "Cancellation," as the term is generally used
with regard to insurance, is broadly and commonly regarded as
the right to rescind, abandon, or cancel a contract of insurance." 43 AmJur 2d Insurance §398, p.443, emphasis added.
Conclusion. Where an insurance contract is never
completed because the initial premium was not paid, and the
policy issued to the applicant states that the policy is valid
only if the initial premium has been paid, the notice provisions
of Insurance Code Sections 31-41-15 and 31-41-16 are inapplicable.
If I can be of further assistance, please let me know.
Very truly yours,

William G. Gibbs
Special Assistant Attorney General
351 South State Street
Salt Lake City, Utah 84111
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